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Any family asset protection plan should involve
a careful consideration of the manner in which

the ownership of property is shared.

In the past, it has generally been the practice for principal
family assets to be owned jointly by the husband and the
wife, especially the family home. It is important to
understand the distinction between joint ownership and
the other ways in which property can be shared. Joint
Ownership means that in the event of death of one joint
owner, the ownership of the property is transferred to the
other joint owner(s). This is called “survivorship” and
happens regardless of any provisions which might be included
in the wills of the joint owner(s).

One of the main advantages of joint ownership and the
effect of survivorship has been the simplifying of the
administration of many estates. In respect of a family home
that is held in joint ownership, on the death of either spouse
the ownership of the home passes to the surviving spouse
entirely without the need for a formal grant of administration
of the deceased’s owner estate being obtained.

An alternative to joint ownership is the form of ownership
known as Tenancy in Common. Ownership as a tenancy
in common means that each owner is treated as having a
separate legal share. The ownership of the share of a tenant
in common, in the event of his or her death, does not
automatically pass to the other owners but would go
according to the terms of his or her will.

Whilst there have been obvious advantages in the simplicity
of joint ownership, it is also recognised that joint ownership
distinction between jOint OwnerShiP and and survivorship have significant disadvantages from the
the other ways property can be shared. point of view of asset protection. The automatic inheritance
of a valuable family home by a surviving spouse can place
the whole value of that asset in jeopardy if the surviving
spouse is required to undergo long-term hospitilisation or
subsidised care.

It is important to understand the
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One of the main advantages of joint
ownership has been the simplifying
of the administration of many
estates.

Ownership as a tenancy in common
means that each owner is treated as
having a separate legal share.

The effect of tenancy in common,
together with the appropriate
provisions in the will, is that of a
one-half share of the family home
can be protected if the surviving
spouse requires long-term subsidised
care.

The distinction between joint
ownership and tenancy in common
can also apply to other assets such
as bank accounts.

In many cases the extreme effects of asset testing can be modified by
arrangements to convert ownership of property from joint ownership
to tenancy in common with appropriate changes to the wills of the
property owners. In most cases the co-owners will wish their spouse
to continue to have the normal rights of occupation of the family
home. A common arrangement will involve a jointly owned home
being transferred to ownership as a tenancy in common in equal
shares.

Together with this each spouse can complete a will which provides
for the surviving spouse to enjoy all of the rights of occupation which
go along with the half ownership for his or her lifetime. However,
the capital share of the deceased spouse is left to the beneficiaries
(usually children) on the death of the surviving spouse.

The effect of this alternative form of ownership, together with the
appropriate provisions in the will, is that only a one-half share of the
family home can be protected if the surviving spouse requires long-
term subsidised care.

One advantage of this form of transaction is that it does not require
a long-term gifting programme as the property owners are already
equal owners. The only thing that has changed is the form in which
the ownership is recorded, along with the changes to the wills.

The distinction between joint ownership and tenancy in common
can also apply to the other assets such as bank accounts, other cash
investments, superannuation funds, etc. There is no reason why a
couple cannot undertake similar steps with regard to assets other than
the family home.

For a more complete means of protection you may wish to consider
setting up a discretionary Family Trust. In its simplest form a Trust
is a means by which you separate the ownership of an asset from its
use and enjoyment. The asset will belong to the Trust but you will

be able to use and enjoy it but not own it. By not owning the asset,
it can not be taken from you and nor can you be penalised for such
ownership.
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If you would like further information on any of the points
raised above, please contact us.

Knapps Lawyers
22 Oxford Street, Richmond, Nelson
Phone: (03) 544 7888

MAKING IT EASIER FOR YOU TO DO BUSINESS WITH US.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


